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THOMAS

M.

HANEY*

The Trial of a Contract
Dispute in China
In May 1986 an Illinois State Bar Association (ISBA) tour group visited
the People's Republic of China. IThe tour was unique, in that it was said
to be the first tour of the People's Republic of China by a group of lawyers
that was neither strictly for the purpose of education nor strictly for the
purpose of vacation, but rather, a combination of the two. The Chinese
Government accorded the delegation a very high priority, thus enabling
the participants to obtain some insight into the operation of the Chinese
legal system as a part of their overall experience in China.
The national Chinese tourist office provided two "national" guides,
who stayed with the delegation during the entire tour, and one or more
local guides in each city visited. One of the national guides, Yu Ching,
was an invaluable resource, as guide and as translator, since he is a lawyer
engaged in graduate legal studies in China on international efforts to
protect the environment.
The legal education program included a seminar at the East China
Institute for Politics and Law (in the former St. John's University) in
Shanghai; a meeting with private lawyers in Beijing; a briefing with a U.S.
attorney practicing in a business consultation capacity in Beijing; and,
most important, the opportunity to witness the trial of a contract dispute.
To understand fully the significance of this trial, it is necessary to review
briefly the history of the Chinese legal system.
I. The Background
Unlike many countries, China has no "traditional legal system" as an
integral part of its culture. Historically, while the Chinese developed a
*Professor and Associate Dean, Loyola University of Chicago School of Law.
I. ISBA Goes to China, 74 ILL. B.J. 606-07 (1986).
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sophisticated governmental system, the resolution of disputes never
evolved into any formal legal system. The traditional Chinese conception
2
of a lawyer is of one who is merely a "litigation trickster."
In recent centuries, the Chinese nation was ruled by a "foreign" government, the Manchu or Ch'ing Dynasty, which took power near the end
of the sixteenth century. By the nineteenth century this alien government
had become effete and had lost all touch with the Chinese people. As a
result, the country was weak and unable to withstand encroachment by
European powers in the throes of colonialist fervor. By the turn of the
twentieth century, a substantial portion of China had been taken over in
all but name by the United States and various European countries.
A revolution under the leadership of Sun Yat-sen overthrew the Manchu
Dynasty in 1912. From that time until 1949, China was in a constant state
of chaos: there was no effective government in Peking (Beijing), warlords
established fiefdoms in various parts of the country, and the Japanese
invaded and occupied great areas of the country.
From a legal perspective, China during the first half of this century had
no legal system, indigenous or foreign. Its own tradition had never developed one; the foreign (western) powers had imposed their systems only
within their own enclaves; the Japanese brought dominion but not law;
and, after the Sun Yat-sen revolution, no indigenous Chinese government
arose with the luxury or ability to consider the development of one.
In 1949 the Communists expelled the Guomindang government of Chiang
Kai-shek from the mainland, and a communist government led by Mao
Zedong took control of a country devastated by over a century of war,
neglect, and poverty. In a burst of solidarity with its communist mentor,
China imported many of the institutions of the socialist legal system that
had been developed in the Soviet Union. This decision appeared philosophically correct, although no attempt was made to determine if the
Soviet system were appropriate for the Chinese situation. In any event,
the importation was short-lived. The Sino-Soviet split in the late 1950s
roughly coincided with Mao's determination to accelerate the spread of
communism in China. He dismantled most of the newly established legal
system and closed most law schools. The situation eased later, but the
Cultural Revolution of 1965 to 1975 heralded the complete abandonment
of any legal system and the closing of all law schools in the country. 3

2. See, e.g., Schwartz, On Attitudes Toward Law in China, in GOVERNMENT UNDER
(M. Katz ed. 1957), quoted in LAW IN RADICALLY DIFFERENT
CULTURES 104-12 (J. Barton, J. Gibbs, V. Li and J. Merryman eds. 1983).
3. See, e.g., Leng, The Role of Law in the People's Republic of China as Reflecting Mao
Tse-tung's Influence, 68 J. CRIM. L. & CRIMINOLOGY 356 (1977); see also Wu, Building
New China's Legal System, 22 COLUM. J. TRANSNAT'L L. 1 (1983).
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II. Recent Efforts to Create a Legal System
Following Mao's death, the overthrow of the Gang of Four, and the
consolidation of power by Deng Xiaoping, the Chinese Government reopened law schools and reestablished a legal system. 4 In 1976 China had
hardly any practicing lawyers. By 1982 the country had 7,600 full-time
lawyers and 2,800 part-time lawyers, with law departments established in
twenty-two universities and four political-legal colleges.6 5 In 1986 there
were reportedly over 25,000 working lawyers in China.
With little tradition in this regard, the Chinese have attempted to create
a modern legal system within the past twelve years, at the same time as
the government has struggled to overcome a century of war and devastation and to correct the excesses of Mao's socialism in every area. As
a result, most of the lawyers in China at the present time were either
educated before the Cultural Revolution (and, in many cases, before the
1949 revolution) or within the last decade. All of the legal institutions
(courts, procurators, etc.) are new. The Chinese, eager to do business
with the more developed countries of the world, are painfully aware that
their own lawyers are few and, by international standards, less well educated (though by no means less intelligent or less aware of the significance
of their profession).
Within the last several years the Chinese legislature has approved a
vast array of laws. These laws have been designed both to attract foreign
enterprise and to stimulate the growth of indigenous business. A court
system has been established and a Code of Civil Procedure has been
promulgated, 7 although the traditional Chinese preference for extra-legal
methods of dispute resolution is still evident. Law schools have opened
throughout China, 8 and a large number of Chinese are traveling abroad
Efforts to prepare a comprehensive Code of Civil
for further legal studies.
9
Law are continuing.
At the same time, it must remembered that China, even under the
tutelage of Deng, is still a socialist country. While the current government
is obviously interested in giving sufficient freedom to Chinese enterprises
4. Li, The Drive to Legalization, in

HUMANISTIC

AND
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RESEARCH

IN

CHINA (A. Thurston and J. Parker eds. 1980), quoted in LAW IN RADICALLY DIFFERENT
CULTURES, supra note 2, at 127-31.

5. Chen, China's Developing Legal System, 13 HONG KONG L.J. 291, 293 (1983).
6. China: Creating a System Based on "Law" Isn't Easy, Christian Science Monitor,
July 14, 1986, at 14, col. I.
7. Lubman, Emerging Functions of Formal Legal Institutions in China's Modernization,
2 CHINA L. REP. 195 (1983).
8. Herman, The Education of China's Lawyers, 46 ALB. L. REV. 789 (1982).
9. PRC Enacts General Principles of Civil Law, 8 INT'L LAW. NEWSL., Sept./Oct. 1986,
at 6-7; see also Foster, Codification in Post-Mao China, 30 AM. J. COMP. L. 395 (1982).
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to stimulate the economy, virtually all economic activity is conducted by
state-owned enterprises. Only recently have laws allowed for the establishment of privately owned enterprises at the fringes of the economy,
such as restaurants and repair shops. 10 The economic and civil law to
support this new activity is being developed. 1
III. Background on the Trial
Foreign visitors rarely have the opportunity to see the trial of a contract
dispute in China. Most descriptions of Chinese trials that appear in Western publications describe criminal trials of one sort or another. 12 The
reasons are several: even during the Cultural Revolution, the trial of
criminal cases never completely ceased; criminal trials are more exciting
and more understandable for foreign visitors; given the nature of a socialist
economic system, civil litigation is rare.
The court in which the case was tried was the Economic Division of
the District Level People's Court in Beijing. The People's Court is the
name given to all courts in China. They range from the District Level
People's Court, the basic trial-level court, through the Intermediate Level
13
People's Court, the appellate court, to the Supreme People's Court.
The courthouse where the contract trial took place was located in a
large building on an obscure side street. Even with the address and directions written in Chinese, taxi drivers appeared to have great difficulty
in finding it. It may be too superficial, however, to conclude that the
location of the building indicates the status of legal institutions in Chinese
society.
The courtroom resembled that of a typical American grade school or
high school classroom. At the front of the room was a long table for the
judges. On the wall behind the judges' bench hung the emblem of the
People's Republic of China in red and gold. 14 Slightly in front of the
judges' bench and at right angles to it were tables for the parties to the
litigation, one on each side of the room. Seats for the spectators occupied
the rest of the room, with accommodations for about fifty people. In

10. Li, Direct Investment and Economic Law in the People's Republic of China (1981),
in LAW IN RADICALLY DIFFERENT CULTURES, supra note 2, at 698-701.

11. Kato, Civil and Economic Law in the People's Republic of China, 30 AM. J. COMP.
L. 429 (1982).
12. See, e.g., Strachan, Justice in Shanghai, 22 TRIAL 66 (Jan. 1986).
13. Articles 41 and 42 of the 1978 Constitution establish the outlines of this court system.
See Macneil, Contract in China: Law, Practice, and Dispute Resolution, 38 STAN. L. REV.
303, 331-32 (1986).
14. "The national emblem of the People's Republic of China is: Tien An Men in the
centre, illuminated by five stars and encircled by ears of grain and a cogwheel." PEOPLE'S
REPUBLIC OF CHINA CONST. art. 60 (1978).
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addition to the lawyers from the ISBA were groups of one, two, or three
lawyers from Australia, Scandinavia, and other countries.
Prior to the start of the trial, the vice president of the court gave a brief
description (in Chinese) of the court and of the trial we were about to
see. Our guides translated her presentation into English for us. All of the
formal court proceedings were in Chinese, but our hosts provided no
simultaneous translation. Since the ISBA group was large, and since talking would have been disruptive for the court, our guides were unable to
provide a running interpretation of the proceedings. In spite of the injunction against talking in court, some of the other foreign visitors, in
groups of one or two, were briefed by their Chinese guides throughout
the proceedings; their murmurings provided the only other sound in the
courtroom.
The panel of judges consisted of a chief judge, who sat in the middle
of the bench, flanked by two associate judges. Our interpreters later told
us that these both appeared to be professional judges, although lay judges
are often used in China. One of the associate judges was a woman, while
the other associate judge and the chief judge were men.
Also seated at the judge's bench was a young man who served as the
court clerk. His function was to show documents and other evidence to
the parties as well as to take notes of the proceedings. Our lawyer-guide
later informed us that such a clerk would be a college graduate, probably
having majored in Chinese. We were told that the court clerk's notes were
a verbatim transcription of the proceedings, taken in Chinese shorthand.
By contrast, most countries of the civil law tradition prepare summaries
of the testimony and proceedings, rather than a verbatim transcription.
Much to the surprise of the American lawyers, the Chinese judges and
the clerk wore uniforms. When we inquired afterward if these were military uniforms, our Chinese lawyer-guide treated our question with incredulity, assuring us that they were judicial uniforms. The uniforms were
gray with gold buttons and red epaulets. All the judges carried militarystyle caps, which they placed in front of them on the bench during the
proceedings.
Three men sat on each side of the parties' tables. Each wore a suit but
no tie. From the viewers' perspective, it was difficult to tell which of
them, if any, was the lawyer and which were the clients. As we later
learned, none was a lawyer. Both parties had brought a nonlawyer "agent,"
an employee of the respective firms who was familiar with the facts and
15
was able to help present their side of the case.
15. Article 50 of the 1982 Civil Procedure Law provides:
The parties to a lawsuit, legal representative or agent ad litem may appoint one or two
persons to represent them in legal proceedings. An agent may entrust a close relative,
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The only other court personnel present was a woman who served as
bailiff. Her function was to stand by the door and, when necessary, summon a witness who was waiting in the corridor.
IV. The Case Itself
The case we saw involved a suit by the Beijing Arts and Crafts Wood
Carving Factory (as seller-manufacturer) versus the Beijing Electric Bulb
Making Enterprise (as buyer). In mid-1985 the parties had signed a contract for 10,000 parts for wall lamps, which were to be made of wood by
the plaintiff, in two different shapes, and sold to the defendant. The
defendant intended to incorporate the plaintiffs' components into the finished wall lamps, which the defendant would then sell to retail outlets for
ultimate sale to the public.
The contract called for the first delivery of the parts within ten days
after notice by the defendant that it was ready to receive them. Apparently,
the seller made one delivery before notice, which the buyer consequently
rejected. The first accepted delivery occurred in August, and the defendant-buyer duly paid for the accepted parts.
The contract provided for one batch of.parts to be delivered each month
thereafter. Although the plaintiff-seller kept delivering, the defendantbuyer refused to accept delivery. In September the refusal to accept delivery was apparently because of lack of storage space, but thereafter the
rejection was based on the poor quality of the products delivered. As a
result of the defendant's refusal to accept delivery, the plaintiff sued for
specific performance (to require the defendant to take and pay for the
goods at the contract price), as well as for a fine against the defendant.
The clerk announced the case, checked to see that all the parties were
present, and announced that talking, smoking, and photo-taking were
forbidden. The chiefjudge then examined each of the parties, reconfirming
their names and the case. He set out the rules of the court and introduced
the judges. After a representative of each side made an opening statement,
each of the three judges questioned each side. Although the proceedings
appeared not to follow a preordained script, many of the judges' questions
seemed to have been prepared in advance.
Before a party testified, the witness was "sworn in." Although no oath
is taken under the Chinese system, the chief judge admonishes the witness
that he or she is obligated to testify and to tell the truth and will be punished
lawyer, citizen recommended by a people's organization or the unit in which the persons
who are engaged in a lawsuit work or anyone approved by the people's court to represent
him in legal proceedings.
Leung, The Re-emergence of the Legal Profession in the People's Republic of China, 6 N.Y.
L. SCH. J. INT'L & COMP. L. 275, 280 (1985).
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for any lies. Only one witness was called (from outside the room) who
was not a party to the transaction; he appeared to be a worker at one of
the plants.
Despite the lack of simultaneous translation, it was possible to follow
the basic outline of what was occurring in the trial. First the plaintiffs
made their opening statement; the defendants then followed with their
opening statement. The judges examined first the plaintiffs, then the defendants. When exhibits were introduced (having been in the possession
of the court clerk), the exhibits were shown to both parties for identification before testimony was allowed concerning them. The defendants in
particular used exhibits extensively, presumably to illustrate to the court
the defects in manufacture that caused them to reject the goods. Witnesses
were examined only by the judges, not by the respective parties. This
procedure is characteristic of most countries in the civil law tradition and
is not unique to China.
After all of the facts were in, the chief judge pointed out the areas of
conflict between the parties and how the matter could be resolved peacefully. One of the unique aspects of Chinese trial procedure, reflecting the
anti-litigation bias of its traditions, is what amounts tojudicial mediation. 16
The "all or nothing" decision characteristic of the common law is unknown in China. We learned later that, in our case, the defendant agreed
to take the lamp parts from the plaintiff, but the plaintiff agreed to give
a price discount because the defendant might have to market the assembled lamps at a reduced price. No fine was assessed against the plaintiff.
V. Conclusion
The trial witnessed by the ISBA tour provided a unique opportunity
for American lawyers to observe the workings of a Chinese court. As
important, the experience allowed the attorneys attending a valuable insight into the conceptual background of the Chinese legal system. The
trial was clearly the highlight of the continuing legal education aspect of
the tour.

16. Macneil, supra note 13, at 331-33.
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